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Welcome to Blandy’s Briefing. Last year was a
memorable one for the firm as we celebrated
275 years in business. Our Anniversary Garden
Party was held at Englefield House, by kind
permission of the Benyon family, on one of the
few sunny evenings of the summer. We are sure
that all those who attended will agree that the
setting, overlooking the deer park, was
wonderful.

During his speech Richard Griffiths announced
that he was stepping down as Senior Partner
after 14 years at the helm and handing over to
Simon Dimmick. Richard remains at the firm as
a partner in the commercial property team and
continues to sit as a part time employment
judge. On behalf of everyone here we thank
him for all he has done during his time as
Senior Partner.

Last Summer few could have predicted the
scale of the turmoil about to engulf the
financial markets. As a firm we have
experienced many economic downturns but we
enter 2009 at a time of unprecedented
economic concern for everyone.

We have always tried to operate the firm
efficiently, and with a loyal and diverse client
base we feel well placed to weather the stormy
conditions ahead. However, we don’t take the
situation lightly and our aim continues to be to
deliver a high quality service at realistic rates to
help our clients through these difficult times
when belts are being tightened and budgets
cut.

Whether clients require business, private client
or financial services, we are the only firm in the
region who can provide all three. Many clients
who start out using our business services also
turn to us for legal and financial support away
from work, while many of our private clients
also come to us with their business needs.

In January many business clients were among
those invited to the launch of our new Care
Service, designed to look after the legal and
financial concerns of those requiring long term
care. It was a rare event where more people
turned up than had booked and serves as a
great example of a service appealing to a broad
section of our client base. You can read more
about the new service inside.
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In this edition we will also be looking at the
work of our Dispute Resolution team which
provides support for a wide range of
commercial and private client disputes and our
Probate Tax and Trusts team which specialises
in inheritance tax planning and probate
matters.

If you would like more information on any of
the issues raised, or any other legal needs you
may have, please contact us.

Philip D’Arcy & Nick Burrows - Joint Managing Partners

Focus on Dispute Resolution
Focus on Probate, Tax & Trusts
Focus on Insolvency &
Corporate Recovery

BLANDY & BLANDY

solicitors
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Philip D’Arcy, Partner Katherine Cameron, Solicitor
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"' : Ensure you have suitable Terms of Business and provide them to all clients

before the contract commences
Jacques Smith, Partner Lauren Hales, Solicitor

jaques.smith@blandy.co.uk lauren.hales@blandy.co.uk

Our Dispute Resolution
team

The team deals with all
forms of commercial and
‘ private disputes including Ensure you have set procedures on opening accounts for clients
Deborah Brett, Partner insolvency and credit
deborah.brett@blandy.co.uk .
management issues. The
team’s lawyers have °
experience in both the High
Court and County Court as
well as in resolving disputes
through alternative methods
such as arbitration,
¢ negotiation and mediation.
Jessica Irwin, Associate The team’s advice always

jessica.irwin@blandy.co.uk takes into account the v
economics involved, the
most effective means of
obtaining a resolution and
the appropriate forum.
°

Quote:
“Enjoying “a fine
L reputation” in the field of
Emma Banister Dean, K . i
Associate dispute resolution, this
emma.banisterdean@ Reading-based group
blandy.co.uk
handles shareholder and
partnership disputes,
contractual issues, IP °
disputes and professional °

negligence matters. The
firm acts on behalf of both Ensure you include the following essentials when invoicing your clients:

Upon acknowledging orders:

companies and individuals
and also has a significant
property litigation team.
The group is recommended

for its excellent case
management.”

Chambers Guide to the Legal
Profession 2009
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The costs of litigation can be substantial and,
since they are largely determined by the issues
that arise in a case rather than the value of the
claim, they can be disproportionate to the
value at stake and may not appear to warrant
the benefits of a successful claim.

The Government wishes to encourage access to
justice and has taken steps to increase the
availability of funding for claims. Banks and
insurers have responded by offering a number
of funding and insurance arrangements.

“Before the Event” Insurance

This can be taken out before a claim has arisen
to provide payments for the client’s legal costs
if a claim arises in respect of any of the insured
risks. For example, claims arising as a result of
a breach of directors’ duties, or insurance cover
for individuals in respect of a claim against
their employer.

These are often sold with other policies and it is
not uncommon for clients to be unaware that
they have the benefit of the cover.

Typically policies have a limit on the cover
provided and will not cover the risk of paying
an opponent’s costs if the case fails.

Litigation Funding

This is a loan facility to fund the client’s
solicitors’ costs and disbursements and is
repayable from any proceeds gained from the
litigation. Typically no other security is given.
Litigation funding will not cover any liability the
client may incur to their opponent in a case.

A variant is an advance to meet an order for
security for costs where the Court orders a
claimant to provide security for the opponent’s
litigation costs. This funding enables the order
to be met — whether by the funder paying the
money into Court or providing a guarantee that
it will be paid.

“After the Event” Insurance
This insures the client against the risk of losing

and being liable to pay the opponent’s legal
costs. The insurer will assess the client’s case
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and quote a one-off premium for cover. If the
claim is successful the cost of the premium can
be claimed from the opponent. However, the
recovery of the premium from the opponent
cannot be guaranteed.

Tactical benefits of insurance

As well as providing financial assistance and
transfer of risk, funding and insurance offer
tactical benefits to clients. For example the fact
that they have full funding will demonstrate to
an opponent that they will be able to complete
the litigation process if necessary. Where after
the event insurance has been taken out the
opponent will have an incentive to resolve
promptly, since early settlement will normally
reduce the level of premium payable.

Cover is available for a wide range of legal
actions including contract disputes, intellectual
property, professional negligence, landlord and
tenant, director disputes and insolvency issues
and we are happy to make recommendations.



@So/\//hﬁ pl‘o/ééél‘ona/
neﬁ/fgencéz clams

With professional negligence claims increasing
anyone providing or receiving professional
advice should consider how best to protect
their position in case of a dispute.

The first stage in any claim is for the claimant
to write a letter setting out the basis of their
claim and their losses. The facts must be
consistent with any which may be contained in
potential proceedings so it is important to
assess the claim in as much detail as possible
at this early stage.

Potential defendants receiving complaints and
the threat of issue of proceedings should
evaluate the strength and genuine value of the
complaint to determine whether to make an
offer of settlement. Offering early settlement is
not viewed as a sign of weakness. Both the
professional negligence pre-action protocol and
the Court rules of procedure encourage offers
to be made at an early stage by both parties.

Below we look at four ways to help resolve
disputes swiftly:

Preservation of evidence — Each party must
list and disclose any relevant documents. These
include entries on calendars, emails, files held
on computer and paper documents. To gain the
full benefit from legal or expert advice on the
strength of a claim, and to support your
position with evidence, you should think
broadly about what constitutes such a
document and preserve all of them.

Finding an expert — In most cases expert
evidence is required. The court may appoint an
expert to advise it on the technical aspects of
the professional advice given or it may direct
the parties to appoint their own. Experts are
often appointed many months into a case and
can provide an insight that, had it been given
earlier, might have led to rapid settlement. It
may be useful to involve an expert early on
before significant costs are incurred, when
settlement is easier.

The quality of expert instructed is important
and solicitors specialising in professional
negligence claims will have contacts that they
can recommend.

Advice on the strength of the claim -
Having appointed an expert and provided your
solicitor with all the relevant evidence you
should be able to gauge the strength of any
claim you have against your adviser or that a
client has against you. The earlier this advice is
given the better, provided that the cost of
reviewing the evidence is proportionate to the
claim. If it is not you should consider whether
to settle instead.

Settlement options — The number of cases in
which one party continues fighting to recover
costs incurred is significant. By following our
advice you should be able to make an informed
decision early on. It will also enable you to put
your case robustly in a mediation or other
settlement meeting.

Disputes can be particularly stressful. By
working with an experienced solicitor you can
alleviate some of the strain and put yourself in
the best possible position to achieve a good
result.

Contact Emma Banister Dean or Jacques Smith.

Contested proéafe

Limitations on the disposal of your estate

In what circumstances can a successful

claim be brought?

Continued on next page...
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Graham Benwell, Partner Jonathan Gater, Partner
graham.benwell@blandy.co.uk jonathon.gater@blandy.co.uk

Carli Colby, Associate Caroline Casagranda, Associate
carli.colbi@blandy.co.uk caroline.casagranda
@blandy.co.uk

Catherine Diamond, Solicitor = Nadine Jayes, Solicitor
catherine.diamond@blandy.co.uk nadine.jayes@blandy.co.uk

Legal Assistants

Anna Butler
Brigid Reid
Sara Al Rikabi
Deborah Clark

Sarah Hookway, Legal Executive
sarah.hookway@blandy.co.uk

..continued from previous page

Our large Probate Tax and Trusts team is consistently rated as one of the top
private client teams in the Thames Valley.

The team’s core areas of expertise include advising on estate tax planning in
conjunction with the preparation of Wills and Trusts; administering estates when
someone dies and dealing with elderly client issues such as a Lasting Power of
Attorney and Receiverships. They are particularly respected for dealing with
complex issues that most other firms do not have the expertise to handle
including work with an international dimension, including offshore assets.

“| really do thank you for all you did. Your motto certainly seems to be:
“The difficult we do at once, the impossible may take five minutes.”

It is so good to have such a friendly and efficient office at the end of the
telephone when you're dealing with unfamiliar matters.”

Contact Philip D’Arcy
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During the development of a business it is
important to consider the issue of succession,
either on retirement or death. A properly
structured plan ensures that this can take place
smoothly protecting the financial security of the
owners of the business and their families.
Issues to be considered include:

Business Structure

In deciding on the most relevant structure for a
business, owners should consider each option
from a practical and a tax perspective and
identify the advantages and disadvantages in
relation to their own circumstances.

It is important to ensure that a business is
appropriately structured and documentation
correctly drafted to reflect the owner’s position
and ensure that the valuable Inheritance Tax
Reliefs which may be available are not
jeopardised.

Succession Planning

This should consider the death of an owner as
well as the appropriate “exit” strategy on their
retirement since the issues to consider will be

different.

A decision will need to be made on whether the
business is to pass to family members, the
co-owners, or if the business is to be sold. The
documentation must accurately reflect this.

On retirement a business owner will not only
need to ensure that they have built up a
sufficient retirement fund but, if the business is
to pass to non-family members, it is essential
that there are also sufficient funds for the
co-owners of the business to purchase it.

Wills

It is vital to have appropriately drafted Wills in
place to ensure the smooth succession of a
business on a proprietor’s death. In particular it
should contain the necessary powers for the
Executors to continue running the business
during the administration period.

Valuable Inheritance Tax reliefs may be
available in relation to the owner’s business
interest on death and a correctly drafted Will
can ensure that these are optimised.

A Will can be structured to incorporate a trust
of the business assets which will enable long
term tax planning and a possible “double use”
of the inheritance tax reliefs available.

Insurance Arrangements

Appropriate insurance can be an efficient way
to make sure funds are available to cover the
smooth succession of a business following the
death of a proprietor, or its protection in the
event of the death of a vital member of staff. It
is important to check that the arrangements
are in place for the benefit of the correct
beneficiaries and are written in Trust where
appropriate.

Pensions

Business owners should consider suitable
pension arrangements to support their “exit”
strategy on retirement.

A retirement fund provides security if their
business does not perform as expected and
gives flexibility on whether and when to sell the
business. It can also allow the business to be
passed to the next generation by replacing the
income lost as a result.

Inheritance Zax
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The Finance Act 2006 introduced
substantial changes to the Inheritance Tax
(IHT) position of Trusts created during an
individual’s lifetime and on their deaths.
Although many of these changes have
proved to be restrictive some of them
have produced unexpected advantages.
One such example is a possible [HT
saving for unmarried couples, on the
death of the survivor, if their Wills are
structured appropriately.

The IHT position of an unmarried couple
is very different to that of a married
couple. In particular, spouse exemption
for IHT purposes is not available. There is
however, an IHT saving opportunity in
respect of unmarried couple’s estates
provided that the appropriate Trust is
incorporated in their Wills. It should be
noted that such a structure will not
produce an IHT advantage on the first
death but could avoid an IHT charge on
the death of the survivor.

C/?dhgeS Zo
inheritance ax
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Early on in the year is traditionally a time to sit
back, take stock of your situation and plan
ahead for the future.

For everyone with a family, spouse or partner it
is important to make sure you have a properly
prepared and up to date Will and have
completed a Power of Attorney.

Without these documents you run a very real
risk of leaving those who depend on you in
great financial and emotional difficulty if
something were to happen to you, yet it still
amazes us how many people we encounter
(many with young families) who have neither.

If you were to die without a valid Will your
spouse would not automatically receive the
whole of the estate. If your children or parents
are still alive your spouse will only receive part
of it, with the remainder going to your children
or even, in certain situations, your parents.

If you were to lose mental capacity without
having first appointed an attorney, somebody
would need to apply to the Court of Protection
to be appointed to act for you. This is a costly
and lengthy process which, in our experience,
can easily take over six months to complete. In
the meantime no one would be able to access
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your finances or make important decisions on
your behalf.

Situations like these can have unfortunate
consequences for everyone and cause serious
financial problems and family disputes.

We all live busy lives and in the current climate
we are more careful than ever with our
finances, however these should not be excuses
for inaction. Making or reviewing a Will and
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For many of our older clients, one of their
greatest concerns is meeting the cost of care in
later life, should it become necessary. Given
that we have an ageing population and the
perhaps inevitable restriction on State
provision, it is not surprising that they have
such concerns.

Therefore we are pleased to announce the
launch of Blandy’s Care Service - a
comprehensive service designed to help
manage all of our clients’ financial and legal
needs if they require long term care including:
Wills; Powers of Attorney and Court of
Protection matters; Advice on eligibility for
State funding for care; Trust, Tax & Estate
planning; Advice on meeting the cost of care;
Investment advice; Liaising with the care
provider; Selling a property; regular reviews and
ongoing advice.

How our service works

Following an initial meeting, which is without
cost or commitment, clients are allocated an
experienced member of our team who will
coordinate all relevant aspects of the advice on
their affairs and liaise regularly with all the
members of our team, the care provider and,
most importantly, our client and their family, to
ensure their needs are met both at the outset
and in the future.

We will prepare a report and, when we have an
agreed way forward, can implement our
recommendations, including completing any
forms and handling all other relevant
procedures, to remove the burden, as much as
possible, from our clients and their families.
Thereafter, as part of our ongoing service, we
meet at least annually with our clients and their

you and your famz‘/y
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drawing up a Power of Attorney need not be
expensive or time consuming, but they can
make a difference and will give you and your
family peace of mind from knowing your affairs
are all in order.

If you take just one thing away from reading
this newsletter, let it be a commitment to take
action now. Call us on 0118 951 6800.

family to ensure their needs are still
being met.

We are experienced in looking after the needs
of elderly clients and have the expertise and
experience to advise on this complex and
sensitive subject, including solicitors who are
members of Solicitors for the Elderly and
financial advisers who are CF8 qualified.

To find out more about Blandy’s Care Service,
or to arrange an initial meeting, please
telephone Graham Phillips on 0118 951 6934,
or email graham.phillips@blandy.co.uk
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Our Insolvency and Business Recovery team
is experienced in dealing with recovery and
turnaround situations as well as formal
insolvency procedures. We can provide
constructive business solutions for licensed
insolvency practitioners, commercial lenders,
professional advisers, credit providers,
company directors and partnerships, as well
as clients in financial difficulty, responding

quickly and effectively to all your needs.
Contact Debbie Brett or
David Few on 0118 951 6800
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On 1 January 2009 new guidelines came into
force for administrators involved in pre-
packaged sales - that is where a sale of all or
part of a company’s business or assets is
negotiated with a purchaser prior to the
appointment of an administrator, and the sale
takes place on or shortly after his appointment.
By the very nature of a pre-pack sale the
unsecured creditors of a company are not given
the opportunity to consider the sale before it
takes place, and risk being paid nothing as a
result of the sale. There is a perception that the
process therefore disadvantages unsecured
creditors.

The guidelines state that administrators should
disclose certain information to creditors
including any valuations of the business which
have been obtained, any alternative courses of
action that were considered, the price paid and
the name of the buyer. The provision of this
information is designed to ensure that creditors
receive a detailed explanation and justification
of why the pre-pack sale was undertaken. It will
certainly do no harm to ensure that all those
involved in pre-pack sales have their minds
focused in each case on the circumstances that

el o \/ery

warrant the sale by an administrator without
the prior approval of creditors. If the
administrator keeps a detailed record of the
reasoning behind the decision to undertake a
pre-pack sale it will assist him should any
disgruntled creditor challenge his conduct.
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From a Landlord’s perspective, when a tenant
company goes into Administration, things can
look bleak. Legal proceedings to protect the
Landlord’s position cannot be commenced or
continued without the Court’s permission or the
Administrator’s consent.

A recent Court of Appeal case has further
restricted Landlords’ rights in respect of their
leases. In that case, the Administrator had
granted a licence to the purchaser in a pre-pack
sale, in breach of the terms of the existing
lease. The Landlord asked the Court for
permission to terminate the licence.

The Court has a duty to balance the interests of
the Landlord with the interests of the other
creditors. It held that the Landlord stood to lose
very little as the purchaser was paying a
monthly rent (which was more than the
Landlord would have received from the
insolvent tenant), whereas, if the purchaser was
prevented from trading from the premises it
would not be able to collect in the book debts
for the benefit of the other creditors.
Consequently, despite the breach of the lease,
the Court refused to grant the Landlord
permission to bring proceedings to terminate
the licence.

This case is a warning to Landlords that their
rights under a lease may be severely restricted
if the other creditors’ interests outweigh theirs.
It illustrates the importance of Landlords taking
legal advice early in cases of tenant insolvency
to maximise their prospects of recovering the
property or securing ongoing rent.

Our Services
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Cohabitation

Commercial Property

Dispute Resolution

Employment

Family & Divorce

Insolvency & Business Recovery

Licensing

Planning

Residential Property

Details of our services and profiles of our solicitors are available on our website www.blandy.co.uk or telephone us on 0118 951 6800

One Friar Street Reading Berkshire RG1 1DA

This newsletter is intended for the use of clients and other interested parties. The information contained in it is believed to be
correct at the date of publication but it is necessarily of a brief and general nature and should not be relied upon as a substi-

tute for specific professional advice.

Blandy & Blandy is authorised and regulated by both the Solicitors Regulation Authority and the Financial Services Authority.

A  BLANDY & BLANDY

solicitors



