Letting School Property to Employees and Section 36 Charities Act 1993
Section 36

· Trustees of all charities must comply with s36 of the Charities Act 1993 (“the 1993 Act”) when acquiring or disposing of land to ensure that the charity’s assets are protected and the charity obtains the best value for its property.  This includes buying and renting land, and selling and leasing land but the rules are more onerous when disposing of land than when acquiring it.  It also includes granting rights of way and other easements and there are separate rules relating to mortgaging charity property set out in s38 of the 1993 Act (which are not dealt with in this paper).  

· Please note that the obligation to comply with s36 falls on the trustees themselves, therefore failure to comply will result in personal responsibility, rather than corporate responsibility.  (See below for the possible sanctions for failing to comply).


· In the current financial climate, charities may be looking to maximise their return on their investments so they may be thinking about selling land or looking to increase rental income.  Whilst selling land is seen as a formal procedure, letting properties on short term tenancies can be seen as more informal, which can result in the requirements of the 1993 Act being overlooked.  This is therefore the area I am going to focus on in this paper but it should still be remembered that the rules referred to do apply to all dispositions of charity land, and not just to short tem lettings.  

· The basic position under s36 is that an order of the Charity Commission will be required in all circumstances where disposing of charity property, unless certain exceptions apply.  In fact, most lettings will fall within the exceptions and the main circumstances where an order of the Charity Commission will be required is when the letting is to a “connected person”, e.g. an employee of the charity (see below for a full definition of “connected persons”).  It should be noted, however, that even where an order of the Charity Commission is not required, the Charity trustees still have a duty to ensure that the 1993 Act has been complied with.

What to consider when planning to dispose of charity property

· The first step is to check that the Charity has the power to let the land by considering the Charity’s governing document.  In most cases this will be the Memorandum and Articles of Association.  

· The second step is to check who holds the legal title to the land.

· Thirdly, the trustees must consider whether the proposed letting is in the best interests of the charity.  If the charity could achieve a greater return on the property by using it in a different way, the trustees would need to satisfy themselves, or the Charity Commission where an order is required, that there would be other benefits to the charity which would justify the proposed disposition. For example, whilst letting on-site school properties to staff at a reduced rent might not bring in as much money as letting the properties at full market rent, the added benefit of having staff on-site to assist with out-of-hours activities may well outweigh this apparent disadvantage in financial, and other, terms.

· Fourthly, it is always important for the trustees to seek advice on the legal status of the proposed occupier, and ensure they are using the correct, and up-to-date, form of agreement, to avoid any potential problems in the future, for example, with removing the occupiers.  It is also important for the trustees to ensure that they are only granting the rights they mean to.  For example, if the charity is offering on-site accommodation to its employees so that they can better perform their job (for example, a caretaker who needs to be available at his place of work 24 hours a day), the employees may in fact be “service occupants” (licensees) rather than tenants.  Not only do licensees have fewer rights than tenants but s36 of the 1993 Act does not apply to licensees and therefore the additional work required to comply with s36 can be avoided if the proposed occupier has been classified correctly in the first place.

· Finally, the trustees must consider whether an Order of the Charity Commission is required or not.

Procedure where no Order required
· Generally, where charities are letting properties to the general public (rather than to employees) an order of the Charity Commission will not be required, as long as the trustees comply with the procedure set out in s36(3).  This includes: 


1. Obtaining a report from a qualified surveyor as to the market value of the property and whether the proposed transaction is in the best interests of the charity;

2. Advertise the letting (e.g. by instructing estate agents to market the property);

3. The trustees must consider the surveyor’s report and satisfy themselves that the terms of the tenancy agreement are the best that can reasonably be obtained for the charity

· Whilst there is no specific requirement to do so, it is advisable for the trustees to keep a written note of their considerations so that there is a paper trail if they are ever challenged about their compliance with s36.

· If the trustees have failed to follow this procedure before letting land they cannot rectify the position by obtaining a surveyor’s report retrospectively.  In those circumstances a retrospective order from the Charity Commission would be required.

Leases under 7 years 
· In accordance with s36(5) of the 1993 Act, where the proposed lease is for a fixed term of 7 years or less, there is no legal requirement to obtain a Surveyor’s report.  

· However, the trustees must still obtain and consider the advice of a “competent person” who must have the requisite knowledge and ability to advise on the proposed disposition.   

· In most circumstances this is in fact likely to be a surveyor.  Indeed the Charity Commission advises that a surveyor’s report is still obtained in these circumstances as it provides the most objective valuation of the property. 

· There is also no requirement to advertise the proposed letting.
Updated position following seminar

· Most short term lettings will be Assured Shorthold Tenancies (ASTs).  However, I explained at the seminar that there is a divergence of views as to whether these slightly more relaxed requirements actually apply to ASTs.  I had sought clarification from the Charity Commission as to their views on this point but typically I only received their response after the seminar!

· The Commission has confirmed that in their view Section 36(5) will apply to ASTs, despite the fact that an AST of, for example, 2 years could conceivably continue for in excess of seven years if no action was taken to remove the tenant.  
· No doubt, there will continue to be divergence of views on the interpretation of the 1993 Act.  However, on the basis that the Charity Commission has considered the point specifically and confirmed the position as above, I would hope that it would be difficult for them to then challenge a charity’s compliance with Section 36 on this basis in the future.  However, nothing is ever guaranteed!
Land held for specific charitable purposes

· Where land is held by the charity for a specific purpose, the trustees must, in addition to the usual requirements, give public notice of the proposed letting and invite representations from the public.  

· Any representations received must be taken into account when deciding whether the letting is in the best interests of the charity.

· There are exceptions to this further requirement, including where the lease is for 2 years or less.  Following the confirmation for the Charity Commission referred to above, this should include ASTs
Connected Persons

· In addition to complying with the procedure under s36 (3) as set out above, where the letting is to a “connected person”, an order from the Charity Commission will always be required.

· The full definition of “connected persons” is as follows:  
· Trustee

· Donor of land to charity

· Child, parent, grandchild, grandparent, sibling of trustee/donor

· Officer, agent, employee

· Spouse/civil partner of above

· Business partner of above

· Institution controlled by above

· Body corporate in which above have substantial interest

In essence it includes anyone connected in any way with the charity.


· The rules are stricter when making disposals to “connected persons” because those disposals are seen as more risky due to the likelihood of there being a conflict of interest, which may result in dispositions being made when they are not actually in the best interests of the charity.  In these circumstances, the Charity Commission must therefore be satisfied that any potential conflicts have been dealt with and that the letting is still in the best interests of the charity.

· Where the requirements as set out in s36 (3) can not be complied with in full, an order of the Charity Commission will also be required, even if the proposed letting is not to a “connected person”.  

Compliance Certificate

· Once the trustees have complied with s36 they must ensure that the tenancy agreement includes a statement certifying compliance.  This is another reason why it is advisable to seek legal advice about the form of the agreement with the proposed tenant.

Charity Commission Order

· Obtaining an order from the Charity Commission is a paper exercise and does not involve the courts.  

· The Commission aims to provide an order within 15 working days if the application is straight forward.  If however, they have any questions, they will start the 15 working-day clock running again from the date they receive the response to their questions.  If an Order is required sooner than this, the Commission can be asked to deal with the application quicker, and they are usually able to do so as long as they have been provided with all the necessary information.  The key is for the trustees to ensure that their application is comprehensive from the outset to avoid further questions being asked and delays caused.

Failure to comply with s36
· Trustees who fail to obtain an order of the Charity Commission or to comply with the s36 procedure where necessary will be in breach of their duties as trustees, which could result in their suspension or removal as a trustee, or could even result in the trustees being sued for breach of trust.  

· If trustees knowingly provide false or misleading information to the Charity Commission in purported compliance with the 1993 Act, they can be personally fined or imprisoned.

· In addition, failure to comply with the 1993 Act can result in the tenancy, or other disposition, being a void legal transaction.

Miscellaneous points when letting residential properties
EPCs
When letting land an Energy Performance Certificate (EPC) must be obtained and provided to the tenant.  Failure to do so where applicable can result in a fine.
Deposits
If charities take a security deposit from a tenant, they must comply with the Tenancy Deposit Scheme.  Failure to do so can result in having to pay the tenant compensation (effectively a fine) and problems regaining possession.  (Further details can be provided on request).
Tax Issues
· Specialist tax advice should always be taken but below is a brief summary of some tax issues which may be relevant when letting properties:  

· Charities do not have to pay tax on rental income as long as the income is used for charitable purposes.  However, if services are provided within the rent (e.g. laundry services) the income might attract tax.

· Providing accommodation to employees at less than the market rental value, is likely to be deemed to be a taxable benefit in kind (unless the employees are in occupation for the better performance of their duties in their job). 

Case Study 
Blandy’s Prep School owns a two-bedroom house down the road from the school.  It is currently empty.  A new maths teacher, Sarah Jones, is moving from Sheffield to start her job in a month’s time.  The School is very keen for Sarah to start as soon as possible as the current maths teacher is retiring in 2 weeks’ time and they are very impressed with her and think she will be a major asset to the school.  When they interviewed her she mentioned she had another interview with a school in Doncaster and they are keen to ensure they don’t lose her to the other school.  Sarah doesn’t know the area and doesn’t have time to house hunt before her job starts.  The school offers her the house down the road to rent for her first year.  

What is the procedure the School must follow?

· Check governing document – is the charity authorised to let the property in this way?

· Seek advice on Sarah’s legal status.  As she is not required to live in the property to better perform her job, she will be a tenant and s36 will apply – she is a “connected person”, so an order from the Charity Commission will be required.

· Obtain advice on proposed letting/ amount of rent they can charge.  The best way of doing this is to obtain a surveyor’s report.  

· Trustees must consider the advice/ satisfy themselves they can convince Charity Commission that it in the best interests of charity/ not necessary to advertise property to general public.  


If charge Sarah market rent = no problem.  


If charge reduced rent the trustees will need to convince the Commission that there are other benefits to the School, e.g. In this case they could argue that the benefit to the school is that it is an incentive for Sarah to relocate (rather than taking the job in Doncaster) and she will be able to start her job as soon as possible.  As the School is about to lose its Maths teacher and thinks she will be a great asset it is arguable that this is a benefit to the charity. 


There are no hard and fast rules about what constitutes sufficient evidence in these circumstances, but that hopefully gives you an idea of what you might argue.

· Ensure Sarah is not party to any discussions/ considerations regarding the letting to avoid suggestions of conflict of interest.

· Once Order obtained, ensure:

a) AST contains necessary certificates regarding compliance with s36.

b)  obtain and provide Sarah with EPC.

c)  deposit - Tenancy Deposit Scheme

So, in conclusion, if you are considering letting your properties, whether to the public or to your employees, don’t forget about your obligations under s36.  
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