Insourcing/Outsourcing
In these times of economic difficulties, some schools are divesting themselves of activities that they have traditionally undertaken and outsourcing them to third party suppliers.  Equally others are deciding they can more economically provide services by taking them in-house and are looking to terminate outsourcing agreements that they have already entered into.  In this brief talk I propose to look at some of the issues that need to be addressed in both exercises to ensure that a school limits any problems that it may encounter.  I will deal first of all with outsourcing and would make the following points:
1. It is important to know exactly which service is being outsourced and to specify that service as precisely as possible.  The school needs to know what will be provided by a third party and what will still be provided by the school and the outsourcing contractor needs to know that as well.

2. The school needs to work out very carefully what it currently costs to provide that service and to ensure that the proposal from the outsourcing supplier covers all of the expenses that will be incurred so that a direct comparison can be made.

3. If possible it is worth providing a draft set of terms and conditions with the tender documents.  Although outsourcing contractors will often wish to use their own terms and conditions, it is possible to make it a condition of tendering that they accept those provided by the school.  This can enable the school to contract on a basis where it is far clearer about the obligations being undertaken by either party.

4. The school needs to consider how long the service should be outsourced for.  It needs to be long enough for it to be worthwhile for the outsourcing contractor investing in the project, but it also needs to provide for how the contract can be terminated.

5. In particular the school needs to be very careful about when any notice given to terminate the contract will expire.  Some contracts are drafted so that notice can only expire on an anniversary of a contract and if the due date is missed, the contract will therefore run on for a further year.
6. The school will need to consider whether or not the outsourcing will trigger the provisions of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) and what steps need to be taken to ensure compliance with those regulations.

7. What equipment will the service provider need and is this equipment currently owned by the school which it wishes to sell to the service provider or is it equipment which it needs to retain for another purpose?
8. The school needs to be very clear about what service levels it requires from the provider and these need to be set out clearly in the contract.

9. The school needs to be clear about what the services are included within the contract price.  I have recently seen a contract for the provision of outsourced services which has a clause detailing the “project services” which were provided in addition to the general services and those project services cost £750 a day.

10. Often the schedules to agreements like these are the most important parts of the contract.  They tend to detail the pricing mechanisms and service levels and therefore need to be looked at very carefully.

11. It is sensible to look at the dispute resolution procedures and to be clear on whether or not the arrangement is exclusive.  Will the school, for instance, be able to use another contractor to provide some of the same services if it wishes?

12. Given the requirements of the Independent Safeguarding Authority the contractor must be obliged to abide by its terms and the school will want to have the ability to request staff substitutions if appropriate.

Turning to insourcing, many of the same comments apply but, as it were, from the other side of the coin.  In general if a contract has gone wrong, the school will need to analyse why it has gone wrong and look very carefully at the terms of the contract to see who can terminate the contract, on what grounds it can be terminated, and what the consequences of it are. As with outsourcing the school will need to look carefully at whether TUPE applies and whether or not it will then end up taking on the staff currently employed by the service provider.
The school will need to look at whether or not the service being provided needs equipment and whether or not it has that equipment itself.  Terminating the contract is very unlikely to lead to a transfer of the equipment back to the school and it may therefore have to invest in new equipment if it takes the service in-house.

It is critically important to look at the position very carefully before taking any steps and to take advice on any proposed actions.  The school should look carefully at the dispute resolution procedure in the contract and on how any notices are to be served.  If for instance it provides in the contract that any notices have to be served at the registered office of the outsourced provider, then not doing so may well lead to a notice being invalid and not effectively terminating the contract at the required date.

In conclusion, the clear message is that both outsourcing and insourcing can have unintended consequences and need to be considered very carefully.  The school needs to be very clear on what the deal is that they wish to conclude and to be sure that the contract encapsulates that deal.  Finally, it is worth emphasising that in general any pre-contract representations made by the service provider will be excluded by the terms of the contract. Therefore if any of those pre-contract representations is important to the school, specific mention of them will need to be made so that they can be incorporated into the terms of the contract.
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