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Essential Estate 
Planning Facts for 
Unmarried Couples
Over recent years there has been a signifi cant increase in the number 
of unmarried couples living together. It is a common misconcep  on 
that an unmarried partner a  ains various rights as a “common law 
spouse” a  er living long term with their partner.  There is in fact no 
such concept in UK law.   As such couples have very limited rights on the 
death of one of the partners and also as the tax posi  on of such couples 
is very unfavourable on death, it is essen  al that they make suitable 
estate planning arrangements.

The following very brief summary of the issues relaƟ ng to such couples 
illustrates the importance of puƫ  ng appropriate arrangements in place;

The Intestacy Rules
Under the current Intestacy rules an unmarried partner does not have 
any automaƟ c rights to any of the assets owned by their partner, which 
leaves them in a very vulnerable posiƟ on. If, however, the couple have 
children, those children will have an automaƟ c enƟ tlement under these 
rules, but this will of course not be of direct benefi t to the surviving 
partner.

The posiƟ on for the survivor is improved if any of the assets are owned 
by the couple as joint tenants. Such assets will pass automaƟ cally to the 
survivor, by virtue of the doctrine of survivorship, on the death of the fi rst 
partner irrespecƟ ve of the intestacy rules.

The strict applicaƟ on of these rules will in many cases cause injusƟ ce and 
hardship.  It is therefore vital that unmarried partners both make a Will.



Miscellaneous Rights
If a surviving unmarried partner is leŌ  with insuffi  cient funds on the death of 
their partner their only possible legal redress is for the surviving unmarried 
partner is to make a claim under the family provision legislaƟ on contained in 
the Inheritance (Provision for Family and Dependants) Act 1975 (as amended).  
However, such a claim is not ideal as it will involve an applicaƟ on to the court 
which can be emoƟ onally and fi nancially draining.  AddiƟ onally, the court has 
only very limited powers in relaƟ on to such claims.

Inheritance Tax (“IHT”) Position
Unmarried couples do not benefi t from spouse exempƟ on, for IHT purposes, in 
relaƟ on to the assets which are giŌ ed by one partner to the other. Accordingly, 
an IHT charge will arise on any assets which the surviving partner inherits, in 
excess of the nil rate band for IHT purposes, currently £325,000, at a fl at rate of 
40%.

By comparison, transfers between spouses benefi t from spouse exempƟ on with 
the result that an IHT charge will not arise regardless of the value of such assets. 

A further disadvantage is that unmarried couples do not benefi t from the 
transferrable nil rate band provisions.  Accordingly, if the nil rate band is not used 
on the death of the fi rst partner, perhaps due to the fact that they do not have 
suffi  cient assets in their estate, this part of the nil rate band will be wasted.  It 
may therefore be relevant to equalise the estates of the couple.

Will Structure
In view of the fact that an unmarried couple does not benefi t from spouse 
exempƟ on, any assets which pass through both estates will potenƟ ally be subject 
to a double charge to IHT.  This potenƟ al “double charge” could be avoided if the 
Will of the fi rst partner is suitably draŌ ed, by the incorporaƟ on of a discreƟ onary 
trust of the residuary estate.  Such a structure would not aff ect the IHT posiƟ on 
on the fi rst death, however, an IHT saving would be achieved on the second 
death.  Although the surviving partner could be a benefi ciary of the discreƟ onary 
trust, the assets of the trust would not form part of their taxable estate on their 
subsequent death, thereby achieving an IHT saving at this point



Life Insurance Arrangements
If a life insurance policy is payable to the deceased’s estate it will be subject to 
IHT, even if the deceased’s will provides that it passes to the surviving unmarried 
partner.  In the case of a married couple such an arrangement would of course 
benefi t from spouse exempƟ on, thereby avoiding an IHT charge.

If, however, the policy is wriƩ en in trust, one of the benefi ciaries of which 
could be the unmarried partner, an IHT charge could be avoided provided the 
arrangement was structured correctly.

Pension Death Benefit Trusts
The majority of pension arrangements are structured so that any lump sum 
death benefi ts payable under the scheme are paid at the discreƟ on of the 
scheme trustees.  As a result such payments will not be subject to IHT as part 
of the deceased’s estate.  In many instances such payments are of a substanƟ al 
nature and once they are paid to the survivor they will form part of their IHT 
estate. Accordingly, it is more IHT effi  cient to structure the payment so that it 
made to a suitable trust structure which will then shelter the payment from IHT 
on the survivor’s death.

Cohabitation Agreements
In cases of relaƟ onship breakdown unmarried couples have very limited rights.  
In view of this it is advisable to have a cohabitaƟ on agreement in order to cover 
the fi nancial posiƟ on of the parƟ es if the relaƟ onship fails. The courts can 
enforce such agreements as they are regarded as binding contracts between 
unrelated parƟ es.
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Contact us
If you would like to speak to someone about our services or discuss your 
situaƟ on, please contact 

Graham Benwell Partner and Head of private Client
T: 0118 951 6841
E: graham.benwell@blandy.co.uk

Jonathan Gater Partner
T: 0118 951 6848
E: jonathan.gater@blandy.co.uk

Caroline Casagranda Associate
T: 0118 951 6932
E: caroline.casagranda@blandy.co.uk

Carli Colby Associate
T: 0118 951 6845
E: carli.colby@blandy.co.uk

Nadine Jayes Solicitor
T: 0118 951 6912
E: nadine.jayes@blandy.co.uk

Catherine Diamond Solicitor
T: 0118 951 6940
E: catherine.diamond@blandy.co.uk

Sarah Hookway Legal Executive
T: 0118 951 6947
E: sarah.hookway@blandy.co.uk

Blandy & Blandy LLP does not assume legal responsibility for the accuracy 
of any particular statement contained in this guide. In the case of specifi c 
problems we recommend that professional advice be sought.
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Blandy & Blandy LLP is regulated and authorisedd by the Solicitors Regulation Authority and regulated and authorised by the Financial Service Authority.
It is incorporated as a limited liability partnership under number OC 348096 and its registered offi  ce is at One Friar Street Reading Berkshire RG1 1DA. 
A list of Members may be inspected at our Registered Offi  ce. “Partner” denotes a Member or a senior Employee of Blandy & Blandy LLP. 
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