Public Benefit Test
In this talk I am going to be discussing the public benefit requirement under Charity Law and how the requirement is being interpreted by the Charity Commission, particularly in light of the recent public benefit assessments.
The Charity Commission has, as we know, completed its first public benefit assessments into care homes and independent schools and the conclusions to which the Commission has come have caused some confusion.
Before we look at the results of those assessments in detail, it is worth looking at exactly what the 2006 Act did.  What it did not do was to introduce a requirement that a charity should provide a public benefit.  That was always the law.  However, what the Act did was to remove the presumption that providing education was for the public benefit.  Under the law prior to 2006 if a charity fell within one of the rather narrower definitions of charitable activity then its benefit to the public was assumed.
Now, however, charities need to demonstrate that their purposes are for the public benefit.  There has been some discussion about whether or not the Charity Commission is currently overstepping the mark and whether it is wrong in law to proceed as it is.  However, there is, it seems to us, little merit in pursuing that line of argument since the Charity Commission is the body which is currently dealing with the assessments and unless any particular schools want to challenge the Commission then it is rather better to draw conclusions from the assessment reports and take appropriate action.

It is worth having a brief recap on the principles of public benefit.  
There must be an identifiable benefit produced by the charitable activity, and that benefit must be to the public or to a section of the public.  In terms of the benefit being identifiable, it must be clear what the benefits are, and crucially, the benefits must be related to the aims of the charity.  The benefits must also be balanced against any detriment or harm which may result from the activities.
As I have said above, the benefit must be provided to the public or a section of the public.  The beneficiaries must be appropriate to the aims of the charity, and any private benefits accruing must be incidental.  In general this provides no difficulty for schools since the beneficiaries of the education provided are the children who are being educated, and they are clearly appropriate to the aim, and any private benefits, such as reduced fees available for staff, are certainly incidental.
Critically however where the benefit is to a section of the public rather than the public as a whole, the opportunity to benefit must not be unreasonably restricted by geographical or other restrictions, or by any ability to pay any fees charged.  Furthermore, people in poverty must not be excluded from the opportunity to benefit.  These last two principles overlap to a great degree and the Charity Commission guidance says that “taking the two principles together there must be sufficient opportunity to benefit in a material way that is related to the charity’s aims for people who cannot afford the fees including people in poverty”.

So we will now look at the assessments carried out by the Commission in more detail.  The assessments were carried out on Manchester Grammar School, Pangbourne College, Manor House School, Highfield Primary School and St Anselm’s School Trust.  The first three listed there passed the assessment and the last two did not. 

Looking at some points of comparisons between the schools we can see that the Manchester Grammar School has the most pupils at just under 1,500 and the highest turnover at just over 13 million pounds.  Pangbourne College has 408 pupils and a turnover of just under 7 million pounds. Manor House has 151 pupils and a turnover of 1.7 million pounds, and the two schools which failed, Highfield Primary and St Anselm’s have pupil numbers respectively of 234 and 239, and turnovers of 1.3 million pounds and 3.8 million pounds.  It is interesting to note that although Manor House has fewer pupils than Highfield Primary, it nonetheless has a higher turnover.  This is partly because Manor House has boarders which Highfield does not, but also because of a policy decision taken by the governors of Highfield Primary to keep fees as low as possible so as not to deter applicants.  I will talk about this in more detail a little later.

Continuing the comparisons, we can see that all of the schools award bursaries and makes hardship awards except for Highfield Primary, and that most award scholarships and assist the children of armed forces families with the Continuity of Education Allowance.  For Manchester Grammar School and Pangbourne College the bursaries can be for up to 100% of the fees and both are spending well over 10% of their turnover on these awards.  The Manor House School bursaries cover up to 80% of the fees but more than a quarter of the pupils get some benefit from the bursaries, and they constitute about 5% of its turnover.  However at Highfield Primary there are no bursaries and at St Anselm’s although there are bursaries available for up to 90% of the fees, only 8% of pupils benefit and less than 3% of their turnover is spent on those bursaries.
There was a further separate difficulty for the trustees of Highfield.  This related to a conflict of interest, because although the constitution provided for at least 6 out of 10 governors to be parents, at the time in question all 10 governors were parents.  Therefore discussions in relation to the level of fees were a problem because they were unable to deal effectively with conflicts of interest and there was no effective governance procedure that could be put in place to deal with that where all of the governors were so affected.

Turning to a comparison of the other non-financial opportunities provided we can see that most provided the hosting of events for other schools and the use of facilities by other schools; some provided access to lessons and events, and support for A-level students from state schools; the sharing of knowledge, skills and expertise and similar.  Interestingly, it would appear from the list that Highfield Primary provided at least as many of these opportunities as Pangbourne College and Manor House School and yet it did not pass the assessment.

It is also interesting to look at those activities listed by the charities which were not deemed by the Commission to be relevant to the charities’ aims.  Two of the schools listed as a benefit the fact that they provided a financial benefit to the state by educating pupils.  That was not held to relate to the charities’ aims.  Similarly, maintaining a memorial chapel, supporting newly qualified teachers, preservation of buildings and sympathetic development and supporting the armed services were not held for any of the schools to be relevant to the charities’ aims.

For those charities which failed the assessment they were given 3 months to confirm their intention to address the points, which they have all done.  They were then given 9 months to come up with a plan to agree with the Commission and it would appear from recent comments by Dame Suzy Leather that they will have up to 5 years to implement the plan.  

There is a question about whether or not we should worry that 40% of the schools inspected failed.  However, Dame Suzy said at a recent speech that she thought that most schools would not have a problem in passing the assessment.

In conclusion, I would make the following comments:

1. It maybe easier to devote sufficient resources to bursaries where a school is larger and therefore has a higher turnover.  However, it is worth bearing in mind that Manor House was smaller in terms of its numbers and turnover than at least one of the schools which failed and yet it was able to succeed.  

2. I believe that what the assessments have shown is that non-financial measures put in place are of relatively minor significance.  Although there is clearly some importance attached to the sharing of facilities, it would appear from the assessments that this on its own is very unlikely to be sufficient.  It is going to be necessary to devote a significant proportion of the income of the charity – probably 5% or above – to providing means tested bursaries.

3. A charity will need to make sure that its objects are suitable for the services that it is proposing to provide and needs to ensure that its activities are all, or as far as possible, related to the aims of the charity since any activities which are not related to the aims will not help in any assessment of whether or not it provides a public benefit.
4. It is important to focus on means tested bursaries rather than, for instance, scholarships.  Scholarships, because they are not means tested, will not help those in poverty or at least any such assistance will only be incidental. 

I said I would address again the policy of the Highfield governors to keep overall fees as low as possible.  The difficulty with this approach was that the fees, even though they were kept as low as the school felt they could be kept, were still classed as high and therefore an insufficient section of the public would benefit from the lower fees and it certainly would not have assisted those in poverty.  

In essence, the most important thing is to provide means tested bursaries and these will need to be of such a level, and cover such a proportion of fees, as not to exclude people in poverty from benefitting from the charity.
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