The Vetting and Barring Scheme (“the Scheme”)
The Scheme which was introduced on 12 October 2009 is one of the Government’s key responses to the murders of Holly Wells and Jessica Chapman by Ian Huntley, a school caretaker, in 2002.  These events focused the public attention on the way in which people who work with children are vetted and as a consequence, the Bichard Inquiry was commissioned. The resulting Report recommended, at Recommendation 19, that “new arrangements should be introduced requiring those who wish to work with children or vulnerable adults to be registered. And this register would confirm that there is no reason why an individual should not work with these client groups”. 

The Safeguarding Vulnerable Groups Act 2006 (SVGA) was created in response to Recommendation 19 and provides the legal framework for the Scheme in England, Wales and Northern Ireland.  Scotland has its own equivalent scheme but the two schemes will be aligned, share information and anyone barred anywhere within the UK will be barred across the UK.

The Scheme’s core purpose is to prevent unsuitable people from working or volunteering with children and vulnerable adults.  Fundamentally, the Scheme will reform the previous vetting and barring practices but employers will still retain responsibility for ensuring safe recruitment and employment practices. 

The Independent Safeguarding Authority (ISA) was established in January 2008 under the SVGA. It is a single agency which will make all the decisions about who should be barred from working with children and vulnerable adults.  A major change under the Scheme is that not only will there be new barred lists of individuals who cannot work or volunteer with children and vulnerable adults but there will also be a new positive list which you must be on if you are to work or volunteer with these vulnerable groups. The ISA is also a non-departmental public body chaired by Sir Roger Singleton who is supported by 10 board members, who are public appointees, and 200 caseworkers. 

The objectives of the ISA are as follows:-
· To make sure that barring decisions are taken by people who have relevant experience, expertise and training;  and

· To promote confidence that all barring decisions are taken fairly, without bias and independently from government or interested parties. 

All barring decisions will follow a standard process which will afford a fair, consistent, transparent and legitimate assessment. 

The ISA will work in partnership with the Criminal Records Bureau (CRB) to deliver the Scheme. The CRB will provide the administrative arm to the scheme, receiving the applications for ISA registration and sending the ISA information which is deemed relevant to the risk that the individual poses to children and vulnerable adults. The ISA will then assess the information to decide whether to put the individual concerned on one of the barred lists or the positive ISA registration list.  It is therefore very important that the CRB get the factual data right in the first place so that there is no risk of unjust decisions being made by the ISA.

From 12 October 2009, the following changes were introduced:-
· There are two new barred lists, one to prevent people from working or volunteering with children, and another to prevent people from working or volunteering with vulnerable adults; 

· There is a new definition of regulated activity which will widen the scope of the safeguarding regime and define who needs to be ISA registered; 

· There are new criminal penalties for both employers and employees for failing to comply with the Scheme; and 

· There is a new duty on employers, social services and professional regulators to refer information to the ISA about individuals who may pose a threat to children and vulnerable adults. 

From 26 July 2010, the following changes will be introduced:-
· All new entrants to roles working regularly with children and vulnerable adults, and those switching jobs to a new service provider within these sectors, may be able to register with the ISA; 

· There will be continuous monitoring of those individuals who are ISA registered and their status will be reassessed against any new information which comes to light; 

· Employers will be able to subscribe an interest in any individual’s ISA registration status whom they engage in order to be informed of a change in it; and

· Employers will be able to check online, and free of charge, in advance of recruiting an individual, to see if they are ISA registered, as long as the individual has consented and given their ISA registration number, both of which should be requested at the application stage.

As the Scheme will need to be phased in, other key dates are as follows:-
· From 1 November 2010, it will become mandatory for new entrants and job movers to have ISA-registration before they start their new posts;

· From 1 January 2011, people who are already working or volunteering regularly with children and vulnerable adults may apply for ISA registration; and 

· The 31 July 2015 will be the final cut-off date by which everyone currently working regularly with children and vulnerable adults must be ISA registered.  This effectively gives employers five years to ensure that all current employees and volunteers are ISA registered. 

The ISA’s guidance states that those people who have not been previously checked by the CRB should apply for registration first and next those who have been CRB checked should apply, beginning with staff whose CRB checks are the oldest. However, there is no reason why all existing staff should not apply for registration at the same time and as soon as possible after 1 January 2011.
As mentioned above, there will be two new barred lists and the one of relevance to schools is the list of people barred from working with children. This has replaced the Protection of Children Act List and List 99, which was a list of people considered unsuitable to work with children, held by the Department for Children, Schools and Families.  Certain extremely serious offences will result in an automatic barring on this list, and in all other circumstances, the ISA will consider any other offences and any evidence of inappropriate behaviour or behaviour that is likely to harm a child. 

The new definition of a regulated activity is important because any individual carrying out a regulated activity will need to be registered with the ISA.  A regulated activity covers any activity, either paid or unpaid which is not part of a family or personal arrangement, which involves contact with children or vulnerable adults frequently or intensively or allows contact with children or vulnerable adults in a specified place, also frequently or intensively.  In this context, frequent originally (and at the date of the seminar on 19 November 2009) meant once a month or more and intensive meant taking place on three or more days in a 30 day period or overnight, being between 2am and 6am, however, these definitions have now been revisited.  Following Sir Roger’s review of these definitions at the end of 2009, frequent is now defined as contact which takes place once a week or more often with the same children and intensive is now defined as contact which takes place on 4 days in one month or more with the same children or overnight.  Exchange visits of 28 days or less are also now exempt from the Scheme where the responsibility for the selection of the host family is accepted by the overseas parents (as it is regarded as a private arrangement).  Another change is that the minimum age for registration has been increased from 16 to 18 so that young people aged 16, 17 and 18 in education who volunteer to work with other pupils, covering, for example Duke of Edinburgh volunteers, will not have to register with the ISA.
Fundamentally, all teachers and classroom assistants aged 18 or over will be carrying out regulated roles and so will need to be ISA registered. In addition, as a school is classified as a specified place, anyone else working at your school on a frequent or intensive basis, for the purpose of the school, will need to be registered and so this includes office and catering staff, contractors and caretakers and any volunteers such as parents helping children with reading. People in certain positions of responsibility including school governors will also need to be registered. 

With regard to the penalties under the Scheme, if an employer knowingly permits a barred individual to engage in a regulated activity, the employer will face a maximum penalty of up to 6 months in prison and a fine of up to £5,000.  The barred individual may also be punished with a sentence of up to five years in prison plus a fine. 

In connection with the new duty on regulated activity providers to refer information to the ISA, information must be referred when a person is dismissed from a regulated activity, or they resign, because the employer thinks that they have harmed, or may harm, a child. This is regardless of whether the action or offence was in connection with their work and overrides any obligation to withhold information on grounds of confidentiality and failure to refer is an offence with a penalty.  The referral must be made on the ISA’s new single referral form, which can be accessed through the ISA’s website, together with supporting evidence. The referral should only be made when the employer has gathered sufficient evidence as part of their own investigations, but this does not mean that the employer needs to carry out investigations in order to establish new information to be able to complete the referral form in full. Referral information itself will never lead to an automatic inclusion in the ISA barred list. The individual concerned will always have the opportunity to explain their case before any barring decision is made. 

In addition, employers should register an interest in all of their employees’ and volunteers’ ISA registration statuses in order to be notified of a change in this. If any of these do change, the employer will be contacted by the ISA and asked whether or not they still engage that person, and if they do, they may be told that they can no longer use them in a regulated activity. They will not be told of the reason for the change in status, which may only be obtained through an enhanced CRB check. However, whatever the reason, they can no longer continue to be engaged in a regulated activity.

In relation to fees, the cost of ISA registration for individuals in paid employment is a one-off fee of £64 for the duration of their career in a regulated activity, which includes both ISA registration and an enhanced CRB check. For unpaid volunteers, registration is free but if a volunteer later takes up paid employment in a regulated activity the fee of £64 would become payable at that stage.  There is no requirement for employers to pay for their employees’ registration with the ISA but it should be considered whether it is sensible to do so given the responsibility of the school if its staff are not registered and so that the school can retain control over the process.

In summary, being ISA registered means that no information is held which demonstrates that a person poses a risk of harm to children or vulnerable adults and that the ISA will continuously monitor and reassess that person’s status upon the receipt of new information such as convictions or referrals. It is important to remember that not being ISA registered does not mean that someone is on a barred list. It may just mean that they have not applied for registration yet, especially in the early days of the Scheme. Being ISA registered does also not guarantee that an individual is ‘safe’ or ‘suitable’ to work with vulnerable people as one cannot, for example, disregard the fact that someone has not been caught committing an offence relating to vulnerable groups as meaning that they are safe or suitable.  Additionally, the ISA does not consider all of an individual’s criminal history in making a barring decision but only the information which is deemed relevant to the risk or harm they pose to vulnerable groups.
Accordingly, it is vital that employers continue to have robust recruitment and employment practices in place to help ensure that someone is safe and suitable to work with children. Other steps to take therefore include the following:-
· Informing HR of the Scheme’s new requirements; 

· Always making sure that appropriate references are obtained and speaking to previous employers before engaging someone; 

· At the interview, considering the applicant’s motivation for wanting to work with children and asking questions designed to show their awareness of child protection issues; 
· Preparing job adverts for roles commencing from July 2010 as ‘subject to ISA registration’;

· Including provisions in the contract of employment and offer letters of new staff to make clear that employment is subject to ISA registration and keeping that registered status; 
· Updating current employees’ contracts of employment by 31 July 2015 via a letter amending the contract to make clear that employment is subject to ISA registration and keeping that registered status;
· Reviewing staff handbooks and disciplinary procedures to incorporate dismissal following a change in registration status; and
· Consulting with all existing staff on the Scheme.
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